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COFFI N, Senior Grcuit Judge. This case invol ves a constitutional

chal | enge under the Establishnent C ause of the First Anendnent to a
state | awand a t own ordi nance t hat prohi bit nunici pal authorities from
excl udi ng religious uses of property fromany zoning area. It is
br ought by a group of resi dents of Bel nont, Massachusetts, agai nst
Bel nont officials and t he Church of Jesus Christ of Latter-Day Saints,
chal I engi ng the construction of a large tenple on the edge of a
residential district inthe town. The district court upheld both
provi sions of law, granting summary judgnment for defendants and

all owi ng construction to proceed. W affirm

| . Backgr ound

The essential facts of this case are undi sput ed and were subm tted
tothedistrict court with cross-notions for summary judgnent. W draw
our sunmary primarily fromthe district court’s opinion, suppl enenting
with details fromthe deci sion of the Bel nont Zoni ng Board of Appeal s
and other pertinent record material s.

Def endant Cor porati on of the Presiding Bi shop of the Church of
Jesus Christ of Latter-Day Saints (the "Church"” or "LDS") acquired an
8. 9-acre parcel of landinthe Town of Bel nont in 1979. It constructed
a neeting house onthe property, whichislocatedentirelyinasingle
residential district, and has conducted religi ous services there since

the m d-1980s.



The Church | ater decidedto buildatenple onthe site. An LDS
tenple is a large facility, of which there are fewer than 100
wor | dwi de, that is used solely for the Church’ s nost sacred cerenoni es.
Al t hough Bel nont’ s zoni ng by-lawpermts religious uses as of right in
residential districts, see By-law 8 3.3, the Church filed an
applicationfor aspecial permt, as required, becauseit sought to
exceed the all owable height limt.

After a series of public hearings in whichopponents raised a
vari ety of concerns, the Zoni ng Board of Appeal s in 1997 approved t he
speci al permt. The Church voluntarily nade nunerous desi gn changes i n
response t o nei ghbor hood concerns and obt ai ned unani nous approval of
its newdesign fromthe Board before it began construction. The final
pl ans call for the tenple to occupy sone 69, 000 square feet and to
i ncl ude one 139-foot-tall spire and several snaller towers.! The tenpl e
w |l be set back fromabutters by at | east 165 feet, and i n nost
| ocations nore than that, although plaintiffs are quick to point out
t hat the setback will consist | argely of a parking | ot for over two
hundr ed vehi cl es.

The Bel nont by-law allowi ng religious uses by right in the
residential zone where the Church’s property is located is in

accordance with Mass. Gen. Laws ch. 40A, §8 3, known as the "Dover

1 The original plan called for six spires exceeding the standard
perm ssi bl e height limtation and a surface area of 94, 100 square feet.
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Amendrent . " That | awprovides, inpart, that a zoni ng regul ati on nay
not restrict the use of land for religious or educati onal purposes when
the property i s owned by t he Commonweal t h, a religi ous organi zati on, or
a nonprofit educational corporation, except that "reasonable
regul ati ons” are permtted concerning such characteristics as the bul k
and hei ght of structures, open space, and parking.

Pl aintiffs brought this suit chall engi ng both Bel nont’ s by-1 awand
t he Dover Anendment, cl aim ng that they viol ate t he Establi shment
Cl ause of the First Anendnment by favoring religi ous uses of property
w t hout a secul ar purpose. The district court granted summary j udgnent
for the defendants in May 1999, finding that neither of the | aws
constitutes aninpermssible "establishment” of religion. Plaintiffs

then filed this tinely appeal.

1. Discussion

The First Arendnent to the United States Constitution states that
"Congress shall make no | awrespecting an establ i shnent of religion, or
prohi biting the free exercise thereof," a proscriptionthat has been
extended to the States by virtue of the Fourteenth Amendnent. As the
Suprene Court | ong has recogni zed, "tension inevitably exists between

t he Free Exerci se and t he Est abl i shnent d auses, " Conm ttee f or Pub.

Educ. & Religious Liberty v. Nyquist, 413 U S 756, 788 (1973) (citing

Everson v. Board of Educ., 330 U. S. 1 (1947) andWal z v. Tax Conmmi n of




Aty of NewYork, 397 U.S. 664 (1970)), and the Court has "struggledto

find a neutral course between [then],"” Wl z, 397 U.S. at 668. \Wile
t he Free Exerci se A ause adnoni shes t he gover nment agai nst i npi ngi ng on
thereligious beliefs and expression of its citizens, the Establishnent
C ause cautions that the governnment may not adopt the cause of religion
asits own. The Seventh G rcuit has noted the chall enge of reconciling
the two Religion Clauses:

The juxtaposition of the two clauses, and the internal
tensi on they create, nmakes total separation between religion
and governnment i npossi bl e. Lynch [v. Donnelly, 465 U. S.
668, 673 (1984)]; Lenon [v. Kurtzman, 403 U. S. 602, 614
(1971)]. Indeed, "[i]t has never been thought either
possi ble or desirable to enforce a regine of total
separ ation" between religion and governnment. [Gonmttee for
Pub. Educ. & Religious Liberty v. Nyquist, 413 U. S. 756, 760
(1973).] Thus the Court has recognized that the First
Amendrent "affirmativel y nandat es accomrodat i on, " Lynch, 465
U.S. at 673, and "that the governnment nmay (and soneti nmes
nmust) accommodate religious practices andthat it may do so
wi t hout viol ating the Establishnent Cl ause.”™ Hobbie v.
Unenpl oynent Appeal s Comm of Florida, 480 U S. 136, 144-45
(1987) (footnote omtted).

Cohen v. City of Des Plaines, 8 F.3d 484, 491 (7th Cir. 1993); see

Cor por ati on of the Presiding Bi shop of the Church of Jesus Chri st of

Latter-Day Saints v. Anbs, 483 U. S. 327, 334 (1987) (quotingHobbi e,

480 U. S. at 144-45); Zorach v. d auson, 343 U. S. 306, 312 (1952) ("The

First Amendnent . . . does not say that inevery and all respects there
shal | be a separation of Church and State."). Qur task i n navi gating
t he course bet ween t he opposi ng mandat es of the Religion Clausesis

thus to strike that appropriate bal ance referredto by the Court as a

-6-



"benevol ent neutrality,” Wl z, 397 U.S. at 669; see al so Anps, 483 U. S.

at 334.

As a practical framework for anal ysis in cases suchasthis, the
Suprene Court has adopted the three-part test articul atedinLenonv.
Kurtzman, 403 U. S. 602, 612-13 (1971), which states that a | awdoes not
viol ate the Establishnent Clauseif (1) it has a secul ar | egislative
pur pose, (2) its principal or primary effect neither advances nor
inhibits religion, and (3) the statute does not foster excessive

gover nnment entangl enent withreligion. See, e.g., Anps, 483 U. S. at

335-39; Rojas v. Fitch, 127 F. 3d 184, 187 (Ist Gr. 1997). The parties
generally agreethat thethirdrequirenment is satisfiedinthis case,
sowe will focus, as the parti es have done, on t he purpose and effects
inquiries. Becausethe state statute (the Dover Arendnent) effectively
requires nunicipalitiestoenact by-laws |i ke t hat adopt ed by Bel nont,
our concl usion that the Dover Amendnent is constitutionally permssible
| argel y resol ves t he | awf ul ness of the ordi nance as well. W therefore
di scuss the ordinance only briefly in section B, infra.

A. The Dover Anmendnent

Secti on 3 of Chapter 40A of the Massachusetts General Laws limts
t he zoni ng regul ati ons t hat can be i nposed on certaintypes of | and
uses, includingagriculture, religious use of property owned by eit her
t he Commonweal th or areligious group, nonprofit educati onal uses,

childcarefacilities, access for physically handi capped persons to
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private property, sol ar energy systens, and antennas for federally
i censed amateur radio operators. The zoning of religious and
educational uses i s addressed inthe second paragraph of the section
and reads, in pertinent part, as foll ows:

No zoni ng ordi nance or by-lawshall . . . prohibit,
regul ate or restrict the use of | and or structures for
religious purposes or for educati onal purposes on | and owned
or | eased by the commonweal th or any of its agencies,
subdi vi si ons or bodi es politic or by areligious sect or
denom nati on, or by a nonprofit educati onal corporation;
provi ded, however, that such | and or structures may be
subj ect to reasonabl e regul ati ons concer ni ng t he bul k and
hei ght of structures and determ ning yard si zes, | ot area,
set backs, open space, parking and building coverage
requi rements.

Mass. Gen. Laws ch. 40A, 8 3.2 This provisionis comopnly known as t he
Dover Amendnent because its religion-focused conponent was enacted in
1950 in response to a zoni ng by-1aw passed by the town of Dover,
Massachusetts, prohibiting religious schools within that town’s

residential nei ghborhoods. See Trustees of Tufts College v. City of

Medf ord, 415 Mass. 753, 757-58, 616 N. E. 2d 433, 437-38 (1993); Attorney

CGeneral v. Dover, 327 Mass. 601, 603-04 (1951); The Bi bl e Speaks v.

2t her paragraphs of section 3 detail simlar |imtations onthe zoning
of other types of uses. The first paragraph, for exanple, bars
unr easonabl e regul ati on of the use of | and "for the primary purpose of
agriculture, horticulture, floriculture, or viticulture.” Thethird
par agr aph prohibits local laws limtingthe use of | and or structures
for childcarefacilities, except for the sane types of "reasonabl e
regul ati ons" perm ssiblew threspect toreligious and educati onal
uses. Alsoincludedinsection3is aprovisionprotecting congregate
homes for the di sabl ed fromdi scrim natory health and safety | aws or
| and-use requi renments and a prohi bi tion agai nst unreasonabl e regul ati on
of solar energy systens. See Mass. Gen. Laws ch. 40A, § 3.
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Board of Appeal s of Lenox, 8 Mass. App. Ct. 19, 28, 391 N. E. 2d 279, 284

(1979).3 The protections for other types of uses were added in | ater
years.

Plaintiffs maintain that giving religious organizations the
advant age of preferred zoni ng status constitutes an i npermni ssible
endorsenent of religion, inviolationof the Establishment Cl ause.
Under Lenon, our first step in evaluating the Dover Amendment’s
constitutionality is to ascertain whether it serves a "secul ar
| egi sl ative purpose.” See Lenon, 403 U. S. at 612.

Thi s does not nean that the | aw s purpose nust be unrel at ed

toreligion-that woul d anbunt to arequirenent "that the

gover nnent showa cal |l ous i ndi fference to religi ous groups, "
Zorach v. Clauson, 343 U. S. 306, 314 (1952).

Anps, 483 U. S. at 335. We think the purpose of the Dover Anendnent
fits easily within the established boundaries of "benevol ent
neutrality," seeid. at 334, inwhichreligious exerciseis supported

but not pronoted.

There i s no di spute that the | awwas enacted to prevent religi ous

di scrimnation of the sort enbodi ed i nthe Dover by-1law, which al |l owed

31 n 1950, the Massachusetts Legislatureinsertedthe follow ng | anguage
into Mass. Gen. Laws ch. 40, 8 25, a predecessor of the current ch.
40A, 8§ 3:

No by-I awor ordi nance whi ch prohibits or limts the use of
| and for any church or other religious purpose or which
prohibits or limts the use of | and for any religious,
sectari an or denoni nati onal educati onal purpose shall be
val i d.
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secul ar educational institutions but barred sectarian ones inthe
town’ s residential areas. Indeed, the provisionwas originallytitled
"“An Act Prohibiting D scrimnatory Zoni ng By-1 aws and O di nances. " See

Tufts Coll ege, 415 Mass. at 757, 616 N. E. 2d at 437- 38 ( purpose of the

Amendnent was "to strike a balance between preventing | ocal
di scrim nati on agai nst an educational [or religious] use. . . and
honoring |l egiti mate nmuni ci pal concerns that typically find expression
inlocal zoning laws"). Prohibition of religiousdiscrimnationis
unquest i onabl y an appropriate, secul ar | egi sl ative purpose. See, e.dq.,

Church of the Lukum Babal u Aye, Inc. v. Gty of H aleah, 508 U. S. 520,

532 (1993) ("Indeed, it was ‘historical instances of religious

per secuti on and i ntol erance t hat gave concernto those who drafted t he

Free Exercise Clause.’"); cf. Wl z, 397 U.S. at 673 (noting, in case
chal | engi ng property tax exenption for religious uses of property, that
"[g] over nnment s have not al ways been tol erant of religious activity" and
that "[g]rants of exenption historicallyreflect the concern of authors
of constitutions and statutes as tothe | atent dangers i nherent inthe
i nposition of property taxes").

Appel | ants do not dispute the |l egitimacy of protectingreligious
entities fromdiscrimnation, but they argue t hat t he Dover Amendnent
goes unconstitutional |l y beyond such a purpose to endorse and benefit
religious uses by renoving "any type of real | ocal zoni ng control of

religious sites" (enphasis in appellants’ brief). This argunment
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brings us to the second Lemon prong, which exam nes whet her,
irrespective of the governnent’s actual purpose, the practice under
review has the "principal or primary effect” of endorsing or

di sapproving religion, Wal |l ace v. Jaffree, 472 U. S. 38, 55 (1985)

(quoting Lenon, 403 U.S. at 612). Appellants maintainthat the statute
provi des such a substantial advantage toreligious institutionsthat,
ineffect, it constitutes an advancenent of religioninviolation of
t he Establishnment Cl ause.

We note as an initial matter that a lawthat sinply protects
religious organizations fromunfair treatnment certainly cannot be
i mper m ssi bl e as an unconstituti onal endorsenent of religious activity.

See generally Wsconsin v. Yoder, 406 U. S. 205, 220-21 (1972) (The

Est abl i shment C ause "cannot be al |l owed t o prevent any exception” to
| aws of general applicability which fosters the free exercise of
religion.). Yet, it is possiblefor governnent to extenditself sofar
in preventing unfairness that it crosses theline fromacceptable
accommodati ontoinpermssible favoritism See Anbs, 483 U. S. at 334-
35 ("At sone point, accommodati on may devol ve into “an unl awf ul
fostering of religion. . . .”") (quotingHobbie, 480 U. S. at 145));
Yoder, 406 U.S. at 220-21.

Al t hough t he preci se |l ocation of that threshold can be difficult
to detect, we are confident that it has not been reached here.

Appel | ants’ depi ction of the statute as an i nperm ssi bl e | egal hammer

-11-



wi el ded i n favor of religi on both grossly exaggerates the reach of the
statut e and understates the recognitionthat religion my be given
consi stent with the Establishnent dause. As for the statute’s scope,
it does not exenpt religious property uses fromsubstanti al standard
zoni ng requi renents t hat are desi gned to ensure conpati bl e uses of
land. As earlier noted, the statute explicitly states in a proviso
that limtations i nposed on other property owners concerning such
specific features as the bul k and hei ght of structures, | ot area,
set backs and required parking also may be inposed on religious
organi zations. See ch. 40A, 8 3. Thus, areligiousinstitution, no
| ess t han any ot her group, nust conply with reasonabl e regul ati ons
designed to preserve a confortable, desirable conmunity. See Tufts
Col | ege, 415 Mass. at 760, 616 N. E. 2d at 439 ("[ T] he Dover Anendnent is
i nt ended t o encour age "~ a degr ee of acconmodati on bet ween t he protected
use . . . and matters of critical nunicipal concern . . . .’").

As for the statute’s assertedly i nproper focus on religion,

plaintiffs err intwo respects: the statute does not benefit only

“We recogni ze that facially neutral restrictions inposed under the
proviso may be subject to challenge as "unreasonable"” if they
effectively would nullify areligious or other permtted use. See
Trustees of Tufts College v. City of Medford, 415 Mass. 753, 757-58 &
n.6, 616 N. E. 2d 433, 437-38 &n. 6 (1993). The Massachusetts Suprene
Judi ci al Court has stated that the questi on of reasonabl eness wi | |
depend on the particul ar facts of each case, see 415 Mass. at 759, 616
N. E. 3d at 438, withthe burdenontheinstitutionto "prov[e] that the
| ocal requirenents are unreasonable as applied to its proposed
project," 415 Mass. at 759, 616 N.E.2d at 439.
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religious uses and, evenif it did, such uni que treatnment can wi t hstand
constitutional scrutiny.

We | ook first at the statute’s coverage. Wil e the original
Dover Amendnent was directed solely at religious uses of property, the
provi sion now i ncludes a variety of uses |inked together by the
| egi sl ature’ s apparent judgnment that these uses, thoughinportant to
all communities, woul d be at risk of exclusion fromcertain zoning
ar eas because of | ocal prejudiceunrelatedtotheir conpatibility wth
t he essential nature of the existing community. Qur task i s to consi der
the validity of the statute before us, not the one enacted fifty years

ago. See generally Wl z, 397 U. S. at 688 n. 8 (" The only gover nnent al

pur poses gernmane to the present inquiry . . . are those that now
exist.").

It has | ong been accepted that religious entities may be the
beneficiaries of laws that, for secul ar reasons, provi de benefitsto a

vari ety of groups. See Texas Monthly, Inc. v. Bullock, 489 U. S. 1, 10-

13 (1989) (plurality opinion); Rojas, 127 F. 3d at 188-89. Anobngthe
nost prom nent exanpl es are the exenption fromproperty taxes uphel d by

t he Suprene Court inWalz, 397 U. S. at 664, and t he tax deduction for

t he expenses of religi ous education allowed inMieller v. ALl en, 463

U.S. 388 (1983). Inhis concurrence inWlz, Justice Brennan observed

t hat New Yor k i ncl uded churches wi thi nthe exenpted cl ass "not because

it chanpions religionper se but because it values religion anong a
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variety of private, nonprofit enterprises that contribute to the
diversity of the Nation." Walz, 397 U.S. at 693.

V¢ t hi nk an equi val ent description applies tothe state’ s judgnent
here. Inprotectingreligious, educational, agricultural and the ot her
i sted uses of property fromexclusion -- whether resulting from
di scrimnation or sinply froma general aversion to change in the
nei ghbor hood -- Massachusetts evi dences "an affirmative policy that
consi ders these groups as beneficial and stabilizinginfluencesin
community life," wherever they are | ocated, see id. at 673. The
Supreme Court has tine and again made it clear that toincludereligion
i nsuch acategory is not toadvance religionincontravention of the
Est abl i shment Cl ause. The coll ection of favored uses in the Dover
Amendnent i s anply diverse inthe context of zoningto support such a

determ nation. See Texas Monthly, 489 U S. at 15 ("Howexpansive the

cl ass of exenpt organi zations or activities nmust be to withstand
constitutional assault depends upon the State’s secul ar ai min granting
a tax exenption.").

Turni ng to our second point regarding the statute’s focus on
religion, we notethat even a speci al status granted exclusively to
religi ous organi zations i s not al ways i nperm ssi bl e. This concl usion
i sinevitably drawn fromour anal ysis of three of the Suprene Court’s
nore recent Establishnment O ause cases. A | address benefits that were

granted only toreligious groups or solely onthe basis of religion.
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One uphol ds t he benefit granted, whil e the other two i nvalidate the
statutes at i ssue. Their holdings areinstructive, for we seethis
case as governed by the fornmer and easily di stingui shable fromthe
latter.

| n Anps, the Suprene Court uphel d section 702 of the G vil R ghts
Act of 1964, whi ch exenpted religi ous organi zations fromTitle VII's
prohi bition agai nst discrimnation in enploynent on the basis of
religion. See 483 U.S. at 327. Noting the Court’s |ongstanding
recognitionthat " governnent may (and soneti nes nust) accommodat e
religious practices and that it may do so w thout violating the
Est abl i shnment Cl ause,’" id. at 334 (quotingHobbi e, 480 U. S. at 144-
45), the Court endorsed state efforts "to alleviate significant
governnmental interferencewiththe ability of religious organi zati ons
to define and carry out their religious mssions,"id. at 335. The
Court declinedtoinvalidate the exenptiononthe basis that it singled
out religious groups for a benefit, stating that where "governnent acts
with the proper purpose of lifting a regul ation that burdens the
exercise of religion, we see noreasontorequire that the exenption
cones packaged with benefits to secular entities." 1d. at 338.

Massachusetts’ effort toelimnate |l ocal zoning discrimnationis
fullyinlinewiththe Court’s approval of governnent actions ai ned at
lifting burdens fromthe exercise of religion. Not only was t he Dover

Amendnent at its origin adefensibleresponseto an actual incident of
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di scrim nation, but protections agai nst | and use bi as conti nue to be
supportable fifty years later. Two recent |law review articles
canvassi ng di scrim nation against religionintheland use context
report nunerous instances of zoning actions that reflect |ocal
sentiments ranging fromoutright hostility toindifferencetothe needs
of religious organi zations, wwthmnority religions particularly hard
hit. See Dougl as Laycock, "State RFRAs [ Rel i gi ous FreedomRest orati on
Acts] and Land Use Regul ation," 32 U.C. Davis L. Rev. 755, 771, 778-80
(1999) [hereinafter "State RFRAs"]® Von G Keetch & Matthew K
Ri chards, "The Need for Legi slationto Enshrine Free Exerciseinthe
Land Use Context,"” 32 U.C. Davis L. Rev. 725, 729-30 (1999).

Of particular noteis the phenonmenon of churches bei ng unwant ed
either inresidential areas — because of increased traffic or noi se, or
i mpact on aesthetics — or in business zones — because tax-exenpt
chur ches danpen t he vi brancy of comerci al devel opnents. See "State

RFRAs," 32 U.C. Davis L. Rev. at 761-62, 774-75; see also, e.q.,

Christian Gospel Church v. San Franci sco, 896 F. 2d 1221, 1224 (9thCir.

1990) (uphol di ng deni al of permt for church to hol d worship services
i nresidential nei ghborhood, noting that zoni ng "protects the zones’
i nhabitants fromprobl ens of traffic, noiseandlitter™) (citation

omtted); Cornerstone Bible Church v. Gty of Hastings, 948 F. 2d 464,

5|1 ndeed, Professor Laycock notes that churches are nowfacing nore
difficulty inthe | and use context than in the past. See "State
RFRAs," 32 U.C. Davis L. Rev. at 764.
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467 (8th G r. 1991) (quoting city council resol uti on excl udi ng churches
fromthe town’ s central business district because "no busi ness or
retail contributionor activityis generated"). Certainlyinthe face
of such evidence, the state’s decisiontogivereligionanassistin
t he | ocal | and-use pl anni ng process i s consi stent with the Suprene
Court’s holding inAnps that | egislationisolatingreligious groups for
speci al treatnent i s perm ssi bl e when done for the "proper purpose" of
al l eviating a burden on t he exercise of religion. See Aros, 483 U. S.
at 337-38.

Nei t her of the Court’s two ot her cases, both of which struck down
benefits given exclusively for religious reasons, pointstoacontrary

result inthis case. InEstate of Thornton v. Caldor, 472 U. S. 703

(1985), the Court invalidated a Connecticut statute guaranteeing
enpl oyees the right to take their chosen Sabbat h day of f fromwor k.
The Court noted that the "absolute and unqualifiedright” givento
Sabbat h observers required enployers to conform their business
practices to an enployee’'s religious practices wthout any
"consi deration as to whether the enployer has made reasonabl e
accommpodati on proposals,” seeid. at 709-10, conveyi ng a nessage of
"endorsenent of a particular religious belief, tothe detrinment of
t hose who do not share it,"” id. at 711 (O Connor, J., concurring).
As we have observed, the Dover Anendnent does not give religi ous

organi zati ons an "absol ute and unqualifiedright” to build whatever
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structures they desireinresidential or other zones. The protection
givenreligious uses is noderated by the conmunity’s countervailing
interest in mnimzing adverse inpacts to conmunities, which is
reflected in the requirenent that religious uses conformto the
standard physical limtations inposedon all buildings|ocatedinthat
zone. Moreover, inafurther distinctionfromthe Connecticut statute,
t he Dover Anendment does not protect one type of religious activity,
but "extends . . . toall religious beliefs and practices, " Thornt on,
472 U. S. at 712 (O Connor, J., concurring). W think it clear,
therefore, that "an objective observer woul d perceiveit as an anti -
di scrimnation | aw rather than an endorsenent of religion or a
particul ar religious practice.” 1d.

Finally, inTexas Monthly, 489 U.S. at 1, fivejusticesintwo

separ at e opi ni ons struck down a Texas statute exenpting religious
peri odi cal s, and no ot her publications, fromstate salestax.® Inthe
viewof this combined majority of the court, the statute failedfor
| ack of a secul ar objective. Seeid. at 14-15; 28. In his concurring
opi ni on j oi ned by Justice O Connor, Justice Bl ackmun observed t hat "[ a]
statutory preference for the di ssem nation of religious ideas of fends

our nost basi ¢ under st andi ng of what the Establi shnent Cl auseis all

6 The statute exenpted " [p] eriodi cal s that are published or distributed
by areligious faith and that consi st wholly of witings pronul gating
t he t eachi ng of the faith and books t hat consi st wholly of witings
sacred to a religious faith.”" Texas Monthly, 489 U S. at 5.
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about and hence is constitutionally intolerable.” 1d. at 28. Here,
by contrast, the statute both has an express secul ar purpose and it
enbraces a variety of land uses |ikely to encounter simlar |ocal

opposition. As such, it does not suffer fromthe Texas Monthly

constitutional flaws.

| nour view, the favorable attitude towardreligionreflectedin
t he Dover Amendnent does not constitute afostering of, or favoritism
toward, religionover non-religion, but represents a secul ar j udgnent
that religiousinstitutions, by their nature, are conpati ble with every
ot her type of | and use and thus will not detract fromthe quality of
life in any nei ghborhood.

An i npressi ve body of case | awand scholarly texts and articles
supports this conclusion. See Walz, 397 U. S. at 689 (Brennan, J.,
concurring) ("[Q overnnent grants exenptions to religious organizations
because they uni quely contribute tothe pluralismof Anerican society

by their religious activities."); Concerned Citizens of Carderock v.

Hubbard, 84 F. Supp.2d 668, 674-75 (D. M. 2000) ("It is
reasonabl e t o presunme that "churches . . . and ot her pl aces of worship’
bel ong [i nthe] category of uses [that are] whol |y conpati bl e

withsingle famly home life." (citing E.C. Yokl ey, Zoni ng Law and

Practice 8§ 35-14, at 35 (4" ed. 1980, Supp. 1999) (" Since t he advent
of zoni ng, churches have been hel d proper inresidence districts.”")));

Kennet h H Young, Anderson’ s Anerican Lawof Zoning 8 12. 22 at 578 ( 4th
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ed. 1996) ("[R]eligious uses contributetothe general wel fare of the
community, and can contribute nost when |ocated in residenti al
districts. . . .");”Terry Rice, "Re-Eval uati ng t he Bal ance Bet ween
Zoni ng Regul ati ons and Rel i gi ous and Educati onal Uses," 8 Pace L. Rev.
1, 3(1988) (The "dom nant status" of churches and school s "i s based on
arecognitionthat religious and educational institutions are, by their

very nature, beneficial tothe public welfare."); cf. Texas Monthly,

489 U. S. at 12 (property tax exenption for churches "possessed t he
legitimate secul ar purpose and effect of contributing to the
community’s noral and intellectual diversity").

It is of sonme note, as well, that proximty to their houses of
worshipis for some groups a significant conponent of their religious
practice. Othodox Jews, for exanpl e, believe they are prohibited by
t he Torah, the Jewi sh Bi bl e, fromusi ng aut onobi | es on t hei r Sabbat h.

They therefore nmust |ive w thinwal ki ng di stance of a synagogue. See,

"The authors of thistreatise notethat there are "sound reasons" for
excl udi ng churches fromresidential districts, includingthetraffic
associated with [ arge nunbers of people attending services and
neetings, see 8§ 12. 22 at 578. They ulti matel y concl ude, however, that
"an ordi nance whi ch excl udes [religi ous] uses fromresidential zones
does not further the public health, safety, norals, or general
wel fare," id., observing:

Rel i gi ous uses serve peopl e best when they are accessibleto
homes. Religious buil dings provide conveni ent neeti ng
pl aces for youth groups and ci vi c associ ati ons. Thi s need
can be filled best when the religious institution is
convenient to the residents who attend.

o
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e.q., LeBlanc-Sternberg v. Fletcher, 67 F. 3d 412, 430 (2d Cir. 1995);

"State RFFAs," 32 U.C. Davis L. Rev. at 779-80. Although we do not
suggest that the Free Exerci se A ause mandat es t he Dover Anendnent, 8t he
fact that the law may serve to avoid a possible barrier to
participation in communal worship highlights its effect as an

accommodati on, rather than a pronotion, of religion. See Wllacev.

Jaffree, 472 U S. at 83 (O Connor, J., concurring) ("[1]n determ ning

whet her t he st at ute conveys t he nessage of endorsenent of religion. .
courts should assune that the " objective observer’ . . . is

acquai nted with the Free Exerci se d ause and the values it pronotes.");

cf. Forest Hlls Early Learning Gr. v. G ace Bapti st Church, 846 F. 2d

260, 263 (4th Gir. 1988) (exenpting religious childcare centers from

state |licensing requirements shoul d be percei ved as "‘ an acconmodat i on
of the exercise of religionrather than as a gover nment endor senent of
religion " (quotingAnps, 483 U. S. at 349 (O Connor, J., concurring)).

I n sum the |l awdoes not take any of the paths forbidden by the
Establ i shnent Cl ause. It does not endorse an i ndi vi dual religious

faith, it does not provide adirect financial subsidy to any religious

organi zation, it does not inject religious activity into anonreligious

8"]t iswell established. . . that "[t]helimts of perm ssiblestate
accommodation to religion are by no neans co-extensive with the
noni nt er f erence mandat ed by t he Free Exerci se C ause. Anos, 483 U. S.

at 334 (quotingWalz, 397 U.S. at 673). Sone courts, however, have
hel d that it i s unconstitutional to exclude churches fromresidenti al

areas. See 2 WIlliamW Bassett, Religious Organi zations and the Law
8§ 10:15 (1997).
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context, and it does not "place [the state’s] prestige, coercive

authority, or resources” behindreligious faithin general, see Texas

Monthly, 489 U.S. at 9, other than to acknowl edge its presence and
val ue -- as does the Constitution-- as "an el enent of our soci et al
nosai c,” Walz, 397 U. S. at 693 (Brennan, J., concurring). The concerns
under | yi ng t he Establ i shment O ause ari se not whenreligionis allowed
by governnent to exi st or even fl ourish, but when governnent sets a
religi ous agenda or becones actively involvedinreligious activity.
See Anps, 483 U. S. at 337. By protectingreligious uses of | and anong
others that are favored by communities generally, but that may
encount er particul ar nei ghbor hood di sfavor, the Dover Arendnent does

not itself advance religion but clears the way so that churches

t hensel ves may do so. This is a permissible effect under Lenon. See
Anos, 483 U. S. at 337. ("Alawis not unconstitutional sinply because
it allows churches to advance religion, whichis their very purpose.
For alawto have forbi dden "effects’ under Lenon, it nust befair to

say that thegovernnment itself has advanced religionthroughits own

activities and influence." (enphasis in original)).

B. The Bel nont By-1 aw

As originally enacted in 1925, section 3 of Bel nont’s zoni ng by-
| aw st at ed:

In a single residence district,
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(a) No buildingor structure shall be erected, altered
or used for any ot her purpose than the foll ow ng, including
customary incidental uses:
(1) Single-famly detached dwelli ng;
(2) Clubhouse . . . ;
(3) Lodging or boarding house . . . ;
(4) Educational or religious use .
The by-lawwas | ater anended to refl ect the requirenents of the Dover
Amendnent, and t he Schedul e of Use Regul ati ons t hat nowconstitutes §
3.3 permtsinall zoning districts "Religious or educational use
exenpted from prohibition by [the Dover Anendnent]."

The Bel nont by-lawrefl ects the sane benevol ent attitude toward
religious uses of landthat isinplicit inthe Dover Anendnent and, as
di scussed earlier, wethink it a passive preference that i s consistent
with constitutional principles. Anongthe by-law s stated purposes are

"to encourage wat er supply, drai nage, sewerage, school s, parks, open

space and other public requirenents” and "to encourage the nost

appropri ate use of | and t hr oughout the Town." See Bel nont Zoni ng By-
law 8§ 1.2 (enphasi s added). A/l egislativejudgnment that religious
activities are suitableinall nei ghborhoods, whet her made on the state
or | ocal |l evel, does not by itself pronpte the practice of religion.
It sinply recogni zes the widely valued role of religious entities
within our comrunities by guaranteeing them a physical place.
Al t hough the by-law !l acks the state statute’ s explicit anti -

di scrim nation purpose, we do not consi der that additional rational e
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necessary to validate a zoning schene that gives w de range to
religious uses of property anmong other uses that are simlarly
important to all conmmunities. Moreover, because t he current versi on of
t he by-1l awspecifically incorporates the Dover Anendnent, we t hink it
fair toviewit asinplicitlyincorporatingits anti-discrimnation
pur pose.

In short, the Bel nont by-law, |ike the Dover Anendnent, is
sufficiently secular in purpose and effect to fall wthin
constitutional boundaries; it recogni zes t he val ue of religi on w thout

i mperm ssi bly pronoting its exercise.
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I11. Conclusion

V% t heref ore concl ude that both the state statute and the t own by-
| aw pass constitutional scrutiny. Accordingly, we affirmthe district

court’s grant of summary judgnent for appell ees.

Di ssent foll ows.

- 25-



TORRUELLA, Chief Judge (Dissenting). | amlargely in

agreenment wwththemjority astothelegal standards which--fuzzy as
t hey may be--apply to this case. However, ny application of those
standards |l eads me to a different result than that reached by the
maj ority, and | nust respectfully dissent.

My first principal disagreenent withthe majorityisthat |
do not understand t he Dover Anendnent to be an anti-di scrim nation
statute. Had t he Commonweal t h of Massachusetts i ntended to prohibit
di scrim nation against religionandreligious|anduses, it easily
coul d have enacted a |l aw saying "No nunicipality may di scrim nate
agai nst a proposed use of | and on the basi s of the religi ous nature of
the use or thereligious beliefs or affiliationof theuser.” Such a
genui ne anti-di scrimnation|awwoul d be plainly perm ssi bl e under the
Est abl i shnment O ause. However, Massachusetts has i nstead prohibited
any zoni ng ordi nance that "prohibits, regulates or restricts" religi ous
uses. The effect of this broader | anguage goes far beyond prohi biting
religious intol erance, by exenpting religious users fromthe ordi nary
zoni ng process and by granting thema "free pass” with regard to
per haps the nbst i nportant i ssuein zoningregulation--location.® In

ny view, either the Dover Anendnent responds to a purpose substantially

Wi | e t he Dover Amendrent al | ows for "reasonabl e regul ati on" of certain
aspects of physical structures, there can be no dispute that the
statute requires that religi ous uses be pernitted on each and every
parcel of land in every zoning district in the Commonwealth.
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br oader than nerely preventing religiousintolerance, or the statuteis
substantial |y broader thanits purpose. Either way, the statute shoul d
not receive a "free pass” of itsownas if it were nerely an anti -
di scri m nati on neasure.

Second, t he Dover Anendnent does not enbody t he "benevol ent
neutrality"” dei gned by the Suprenme Court to be the proper bal ance
bet ween t he conpeti ng mandat es of the Reli gion Cl auses. A"neutral"
statute, in any ordi nary sense of that word, would permt (and require)
religious uses and religi ous users to operate on an even playing field
wi th ot her uses and users, w thout speci al hindrances and wi t hout
speci al advantage. The Dover Anendnment, in contrast, eschews
neutrality toplacereligioninanexalted position, exenpt fromthe
ordi nary | and-use deci si on maki ng process.

The mpjority justifiesthis special treatnment by hol di ng
that, here, religionis just one beneficiary of alawthat provides
benefits to a vari ety of groups and that, evenif the benefit were
restrictedjust toreligion, the Dover Anrendnent woul d be justified as
an attenpt to renove an obstacle to the free exercise of religion.
Al t hough | woul d agreewith either justificationin principle, neither
is applicable here.

The majority is of course correct torecogni ze that religi ous
entities nmay be the beneficiaries of |aws that, for secul ar reasons,

benefit avariety of groups. See Majority Op. at 11 (citingWal z v.
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Tax Commin of City of NewYork, 397 U.S. 664 (1970), and Muel |l er v.

Al len, 463 U S. 388 (1983)). The lessonthat | drawfromcases such as
Wal z and Muel ler isthat, whenreligionis |logically anenmber of sonme
cohesi ve group to which a benefit is granted for a secul ar purpose, the
Constitution does not demand t he strange result of denyi ng an ot herwi se
avai | abl e benefit to a group sol el y because of the group’'s religious
nature. However, the uses protected by the various provisions of
Chapt er 40A, 8 3, of the Massachusetts General Laws do not conpri se any

cohesi ve schene conparable tothat inWalz andMueller. It ishardto

i magi ne what common secul ar pur pose uni tes such apparently di vergent
interests as religious |andusers, HAMradi o operators, and resi dents
who choose t o use sol ar power in their honmes. The only common schene
that the mpjority offersis that "these uses, thoughinportant to all
comruni ti es, woul d be at ri sk of exclusion fromcertain zoning areas
because of | ocal prejudiceunrelatedtotheir conpatibility withthe
essenti al nature of the existing community.” Mjority Q. at 11. Even
assum ng arguendo that these uses are in fact "inportant to all
comrunities” and that thereis areal "risk of exclusion,” | submt
t hat neither the appellees nor the majority have shown that such

excl usi on woul d be "unrel ated to conpatibility with the essenti al
nat ure of the existing comunity.” Qher than outright di scrimnation,
whi ch | heartedly agree coul d be properly prohibited (by an appropri ate

anti-discrimnationstatute), themjority can only suggest vaguely
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t hat rel i gi ous uses m ght be excl uded based on a "general aversionto
change i n t he nei ghborhood. " See Majority Op. at 12. Mretelling,
however, are the notivations noted by the ngjority in another section
of its opinion--increasedtraffic and noi se, aesthetic considerati ons,
and i npact on conmerci al devel opnent. See id. at 14. These concerns,
of course, aredirectlyrelatedtothe conpatibility of a particular
use or user with the essential nature of the exi sting community. In
fact, far fromevi denci ng sone ki nd of religious intol erance (none of
whichis allegedinthis case, by the way), these are precisely the
ki nds of secul ar concerns which formthe basis for all zoning
regul ati on.

The Dover Anendnent insul ates religion, HAMradi o operators,
sol ar energy users, et cetera, fromthese typi cal zoni ng concerns for
one si npl e reason, which the majority recogni zes--the state considers
t hese uses "beneficial." Al thoughthe state may generally be freeto
protect a use or activity solely onthe basis that the statelikesit,
t he Est abl i shment Cl ause prohi bits such bare favoriti smwhere the
beneficiary is religion.

Nor do | think that the Dover Arendrment can be justified as
a governnental action ainedat Iifting burdens onthe free exercise of

religion. See Maj. Op. at 12-13 (relying on Corporation of the

Pr esi di ng Bi shop of the Church of Jesus Chri st of Latter-Day Sai nts v.

Anps, 483 U. S. 327 (1987)). Thenmajority states broadly that religi ous
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users face local sentinments "ranging fromoutright hostility to
indifference to the needs of religious organi zations."” Mj. Q. at 14.
Apart fromreligiousintol erance, however, (which, again, | fully agree
can and shoul d be prohi bited by a proper anti-discrimnation neasure),
the majority points only to routine zoni ng consi derations such as
concernwithtraffic, noise, aesthetics, and cormerci al stinulus as
presenti ng potential "burdens"” onthe free exercise of religion. It
may be true that religi ous users face these common obstacles inthe
zoni ng context, but only tothe extent that all | and users face t hem
Frankly, | cannot see that requiringreligious userstoparticipatein
t he ordi nary process by whi ch | ocal | and-use deci si ons are nade anmount s
to such a burden on the exercise of religionastojustify a bl anket
preference |li ke the Dover Amendnent. Cf. Anpbs, 483 U. S. at 336
(findingthat uncertainthreat of liability inposeda "significant
burden” onreligious groups). Nor can| agree that the Dover Anendnent
nmerely "all ows religious groups to advance their own cause" rather than
constituting state pronotion of religion. Through the Dover Arendnent,
Massachusetts has enacted a bare preference for religi ous uses of | and
and has placed the entire wei ght of the Commonweal t h behi nd t hat
preference. "Benevol ent neutrality"” and appropri at e accommodati on of
religionare | audabl e and constitutional objectives, but the Dover

Amendnent sinply goes too far, inny opinion. See Anps, 483 U. S. at

-30-



334- 35 (" At sone poi nt, accommmodati on nmay devol ve i nto ' an unl awf ul
fostering of religion . . . .'").
Furthernore, just as | differ withthe nmajority somewhat in

ny readi ng of Wal z, Miuel l er, and Anos, | al so have difficulty accepting

the majority' s distinction of other Supreme Court precedents. Unlike

the mgjority, |I findthe Suprene Court's decisioninEstate of Thornton

v. Caldor, 472 U. S. 703 (1985), quite persuasive here. 1In the
fundanment al zoni ng consi derati on of | ocation, the Dover Amendment

provi des religious users with precisely the kind of "absol ute and

unqualified right" rejected inThornton. [d. at 709. Just as in
Thornton, the Dover Amendnment makes "no exception for speci al
circunstances, . . . no exception when honoring the dictates of
[religious users] woul d cause . . . substantial econom ¢ burdens or
when . . . conpliance would require the inposition of significant
burdens on other[s, and] . . . no consideration as to whether the
[ muni ci pal i ty] has nmade r easonabl e acconmodati on proposals.” [d. at
709-10.

Li kewi se, | read the Suprene Court's fractured decisionin

Texas Monthly, Inc. v. Bullock, 489 U.S. 1(1989), to support striking

t he Dover Anendnent. As Justice Brennan stressed on behal f of three
justices:
[ W hen governnent directs a subsi dy excl usively

toreligious organi zations that i s not required
by the Free Exercise Clause and that either
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burdens nonbeneficiaries markedly or cannot
reasonably be seen as renoving a significant
state-i nposed deterrent to the free exercise of
religion, . . . it "provides unjustifiable awards
of assistance to religious organi zations" and
cannot but "convey a nessage of endorsenent” to
slighted nenbers of the comunity.

Texas Monthly, 489 U.S. at 15. Justices Bl acknun and O Connor st at ed

that "[a] statutory preference for the di ssemnati on of religious ideas
of f ends our nost basi ¢ under st andi ng of what t he Est abl i shrent C ause
is all about,"id. at 28 (Bl ackmun, J., concurring), and | believe the
sane istrue of astatutory preference for religious usersin zoning
matters.

I n sunmary, | cannot agree with the majority's acceptance of
t he Dover Amendnent as a tol erabl e accommodati on of religion. | would
hol d that the statute fails both the purpose and ef fects prongs of the
Lenon test, and | would declare the Dover Amendnment unconstitutional.

| amslightly nore troubled by the needto strike downthe
Bel nont byl aw. Unlike the majority, | amnot entirely persuaded t hat
t he Dover Anendnent and t he Bel nont byl awnust stand or fall together.
After all, what troubl es nme about the Dover Amendnent is largely the
fact that it renoves religious users fromthe ordinary | and-use
deci si on maki ng process and thus places themin a position of
consi der abl e advant age over nonrel i gi ous uses and users. The Bel nont
byl awwoul d not necessarily rai se such concerns, because a |l ocal zoning

byl awnerely represents the product of precisely that ordinary | ocal
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deci si on maki ng process which, if done on a "level playing field,"
properly determ nes | ocal |and-use issues. However, because the
Bel nont bylawis so closely tiedtothe Dover Amendnent, | would find
that it isincurably infectedw th the unconstitutionality of the state
statute and nust be stricken. | do not suggest, however, that the
Est abl i shnent O ause woul d prohi bit t he Town of Bel nont fromenacting
a bylaw permitting religious uses in any or all of its zoning
districts, solong as such byl awwere enacted t hrough t he ordi nary

| and- use deci sion maki ng procedures.
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